TURKEY NEEDS A NEW

SOCIAL CONTRACT
R

Turkey needs a new social contract to reverse economic slowdown, social
polarization, internecine violence, and diplomatic isolation. The insistence on a
presidential system, and the consequent failure of cross-party panels in 2013 and
2016 to draft a new constitution, however, have eroded enthusiasm for any further
attempts. In this article, the author argues that Turkey could still make progress
with the Constitution if it replaces its current fixation with the wholesale drafting
of a new constitution with an incremental strategy. More than half of the articles of
the 1982 Constitution have been amended over the course of the last three decades,
including key changes that once helped bring Turkish legislation in line with
EU norms. Turkeys quest for democratic governance as well as civil rights and
liberties would again benefit from patience and taking small, incremental steps.
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decade ago, Turkey was hailed as a success story due to its
booming economy, proactive foreign policy, and progress toward EU
membership. Today the country is making headlines for different rea-
sons: frequent terror attacks, rising polarization, deepening diplomatic
isolation, and a flagging economy. Ankara urgently needs to reverse its course. This
requires, first and foremost, a new social contract. Unfortunately, Turkey’s current
political climate makes that prospect unlikely.

Until recently, Turkey’s civil society and political parties believed the main obstacle
to economic, social, and political progress was the flawed constitution.! Critics
condemned the charter, dictated by the junta in the aftermath of the 1980 Coup
d’état, for placing the state’s prerogatives above the rights of citizens.? They hailed
the prospect of a new constitution, which would be drafted from scratch by the
parliament, as a panacea for the country’s democratic governance deficit. Pundits
believed that freeing Turkey from military tutelage and its authoritarian and statist
mentality — repeatedly expressed in the 1924, 1961, and 1982 Constitutions — would
bring about a liberal democratic order.’

It was with much jubilance that many stakeholders endorsed the parliament’s
cross-party constitutional panel launched in the aftermath of the June 2011 elections.
Critics feared the government’s creeping authoritarianism following the September
2010 referendum that allowed the Justice and Development Party (AKP) govern-
ment to redesign and control the judiciary, but many still wanted to believe that a new
constitution would put Turkey back on track toward good governance and the rule of law.

The failure of the cross-party panel to draft a constitution, and its subsequent
dissolution in December 2013, led to a dramatic shift in the overall mood. The panel
consisted of an equal number of members from each party in parliament and did
manage to reach a unanimous agreement on 60 articles. Despite that remarkable
achievement — particularly in a polarized society like Turkey — the AKP’s insistence
on a presidential system brought the talks to a standstill.*

The same approach — a cross-party panel with 12 members — was given another chance
following the November 2015 elections, but the talks collapsed after only three
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sessions and the commission was dissolved in February 2016.> Again, the deadlock
was caused by disagreements over the presidential system, a proposal strongly op-
posed by the three opposition parties.

Turkey’s failed attempts for a new bill of rights seems to have eroded enthusiasm for
any further effort. Much of the Turkish public still recognizes the need for amending
the Constitution, but there are no viable strategies to overcome the political and
social constraints that have thus far prevented compromise.®

What further undermines attempts at - |G
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important mission was to “legalize” Erdogan’s newfound political role “by changing
the constitution.”

The president’s open disregard for the constitution has become a key point in the
constitutional debates. The Democracy First Initiative — comprised of 237 signa-
tories, including Republican People’s Party (CHP) and Peoples’ Democratic Party
(HDP) legislators, as well as political dissidents — issued an open letter in May 2016
stating that it is not possible to draft a new constitution under the current political
circumstances, and criticized the de facto “imposition of a presidential system.”!’
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That critique is eerily reminiscent of the views expressed at an October 2011
conference on “The Path to a New Constitution” in Istanbul. Many of the
participants saw a need to “clear the path” for a new constitution by first amending
Turkey’s anti-democratic laws, much as Spain did following the death of military
dictator Francisco Franco in 1975."
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laws should be given priority over attempts to draft a new constitution.

Under the current circumstances, the opposition’s almost complete loss of interest in
a new constitution will make the task of consensus-building more challenging than
ever. Opposition parties will likely perceive any AKP offer to restart the talks as yet
another ploy to grant legitimacy to Erdogan’s de facto rule as an executive presi-
dent. The opposition’s skepticism, in turn, will force the AKP to find majoritarian,
non-consensual tactics to legalize that de facto situation.

The current constitutional deadlock is likely to be prolonged as more pressing
challenges, such as the escalation of violence and foreign policy crises, take priority
over civil rights and liberties. In Turkey, once again, the rights of the individual will
have to wait.

It is, nevertheless, still possible to make progress with the constitution if Turkey
replaces its current fixation with the wholesale drafting of a new constitution with an
incremental strategy. The 1982 Constitution, for example, was amended seven times
before the AKP came to power in November 2002, leading to the revision of almost
one third of its articles.!? Under AKP rule, the constitution has been amended 11
more times, resulting in revisions of 57 articles.!> More than half the articles of the
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1982 constitution have been amended over the course of the last 34 years, including
key changes that once helped bring Turkish legislation in line with EU norms.

The Israeli political scientist Hanna Lerner, in her seminal work Making Constitutions
in Deeply Divided Societies, highlights the importance of an “incrementalist
approach” which “rejects the revolutionary understanding of constitution-drafting,”
and argues that a consensus may be best achieved through “an evolutionary process
of gradual social and political change.”™

As a deeply divided society, Turkey too needs an incrementalist approach to
overcome social polarization and political impasse. Instead of a new constitution
drafted from scratch, Turkish citizens need to gradually build a new understanding, a
social contract, laying out the fundamental principles that will allow them to coexist
peacefully despite differences. This, however, is only possible through deliberation,
compromise, and the building of trust.

At Turkey’s current juncture, any push for a wholesale drafting of a new constitu-
tion is likely to undermine efforts to build that trust. Turkey’s path to democratic
governance as well as civil rights and liberties requires patience and taking small,
incremental steps.

A good starting point could be the 60 articles that all four parties agreed to back in
2013. As Turkey is drawn further into polarization and internecine violence, nothing
could be more reassuring for citizens than to see their legislators finally working
together for a common future.
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